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I. 
Amicus Curiae

A.
National Employment Lawyers Association


NELA is a non-profit organization of lawyers representing employees and has over 2,000 members nationwide.  It is headquartered in San Francisco, California.  NELA has supported precedent-setting litigation and legislation affecting the rights of individuals in the workplace for many years.  The Minnesota Chapter of NELA was formed in 1990.  The undersigned is member of the Minnesota Chapter's amicus curiae committee and is qualified to brief this court on the elements of a prima facie case of retaliatory discharge under Minn. Stat. §181.932, having participated as amicus curiae in many cases before this court, the United States Supreme Court and other federal courts.


B.
Statement of Objectivity


The position the Minnesota Chapter of NELA takes in the following brief has not been drafted, approved or financed by appellants or their counsel.  Any duplication of NELA's analysis and the appellants' is purely coincidental.  Amicus thanks the Minnesota Supreme Court for permitting it to appear in this case.

II.  QUESTION

The question in this appeal is whether an employee’s report of a violation or suspected violation of a law or regulation must affect or implicate the “public interest” to make out a prima facie case for retaliatory discharge under Minn. Stat. §181.932?

The appeals court held there was such a requirement. (A - 2-3).  In reaching this conclusion this appeals panel relied solely on the published ruling of another panel, Donahue v. Schwegman, Lundberg, Woessner & Kluth, P.A., 586 N.W.2d 811 (Minn. App. 1998).  Curiously it did not cite Hedglin v. City of Willmar, 582 N.W.2d 897 (Minn. 1998).

III.  
DISCUSSION
A. The Great Irony

The complaints of many whistleblowers such as Marguerite Anderson Johanningmeier have been labeled below as mere private, insignificant disagreements not protected by the legislation.  There is a great irony in all of this:  whistleblowers almost without exception have a lawyer-like even a judge-like faith in the rule of law, a belief that the law as literally written should be obeyed, and it’s their advocacy of this ideal that gets them into trouble; yet today this court is asked to disregard the plain and unambiguous statutory language so as to exclude a large number of them from protection. 

B. “Any Law” Means Any Law—Except one that has an Exclusive Enforcement Mechanism

Section 181.932 protects employees who report an actual or suspected “violation of any federal or state law or rule.”  In Hedglin, this court consulted Minn. Stat. §645.16, which instructs us:

When the words of a law in their application to an existing situation are clear and free from all ambiguity, the letter of the law shall not be disregarded under the pretext of pursuing the spirit.

582 N.W.2d at 903.  It concluded that the law was so clear that it did not license courts to remodel it with an “additional requirement” that the reports of the employee must “implicate clearly mandated public interest.”  582 N.W.2d 902.  The corollary to this principle was stated in Williams v. St. Paul Ramsey Medical Center, Inc., 551 N.W.2d 483 (Minn. 1996): when a statute unambiguously provides that its enforcement provision is “exclusive,” the employee has only that remedy, not those under §181.935.  Id. at 486. (construing Minn. Stat. §363.11).

C. Williams’ First Footnote 

Although Williams’ Footnote One is dictum, it cannot be lightly dismissed because it has come to have a great if unintended influence.  Donahue for instance relied on it to support a restricted construction of §181.932.  586 N.W.2d at 814.  What is so unusual about this particular footnote is that it postulates the construction of an entire statute on the basis of a colloquialism that neither the legislature nor the revisor of statutes used.  It states: 

The popular title of the act connotes an action by a neutral—one who is not personally and uniquely affronted by the employer’s unlawful conduct but rather one who “blows the whistle” for the protection of the general public or, at least, some third person or persons in addition to the whistleblower. 

Williams, 551 N.W.2d at 484 n.1.  While this court has held that the formal title of an enactment may assist in its interpretation, Underhill v. State, 294 N.W. 643 (Minn. 1940), it has never held as far as amicus can determine that popular slang for a piece of legislation is a guide.  In fact the exact title to §§181.931-935 is “NOTICE OF TERMINATION,” and the black-letter heading to the anti-reprisal provision, §181.932, is “Disclosure of information by employees.”  A statute should be construed to carry out the intent of the legislature, as reflected primarily in the wording of the enactment, and not on the basis of a “popular connotation” standard not found in the accepted canons of statutory construction. See Minn. Stat. Ch. 645.  

The footnote’s suggestion that whistleblowers are disinterested servants who just wander onto some wrongdoing at work, report it to higher ups, and then move on—the whistleblower as Shane—is a myth.  To the contrary, they are personally affronted by corporate illegality, jeopardize their careers when they report statutory violations, whether those violations impact them individually or others as well, and suffer the consequences.

D. The “Leave-it-to-the-Legislature” Argument

It may be contended that if the Minnesota Supreme Court approves the lower courts’ gloss on §181.932 and the legislature doesn’t like it, well, it can always amend the law.  But this is a responsibility-ducking position unbecoming the Minnesota Supreme Court.  “An important reason for having an independent judiciary is to reassure Congress that the statutes it enacts will remain efficacious over time and not run wild or expire because of the inattention of subsequent Congresses.”  William N. Eskridge, Jr., Dynamic Statutory Interpretation 131 (1994).
  Moreover, what other words could the legislature use to make its intent clearer?  Doesn’t “any law” mean just that—“any law” except one which has its own exclusive enforcement mechanism?   

E.
The “Obliteration of Employment At-Will” Argument

In Donahue, the panel let the cat out of the bag as to its real reason for amending the statute from “any law” to only laws it thinks implicate “public morals, health, safety, welfare and the like.” 586 N.W.2d at 815 (quoting Black’s Law Dictionary).  In its words: 

However, although the legislature intended the whistleblower statute to bring sweeping protection to employees who report wrongdoing by employers, we do not believe the intent was to obliterate employment at-will. 

586 N.W.2d at 814.  This doomsday rhetoric is silly.  This narrowly crafted statute does not “obliterate” a broad common law presumption. And that is all the so-called “at-will rule” is: a presumption that either party in an employment relationship can end it at any time for any reason.  It’s nothing less than that, and it’s nothing more than that.  It most certainly is not a rule of substantive law threatened with extinction as the intermediate court suggests.  In §181.932, the legislature simply codified a means of overcoming this presumption.  What distinguishes this means  is that it sounds in tort whereas others are contractual in nature.  Compare Hedglin, 582 N.W.2d at 901 (referring to the public-policy exception as a “tort”) with Pine River State Bank v. Mettile, 333 N.W.2d 622 (Minn. 1983) (recognizing unilateral contract in form of employee handbook as means of overcoming presumption) and Grouse v. Group Health Plan, Inc., 306 N.W.2d 114 (Minn. 1981) (promissory estoppel).  The whistleblower statute actually strengthens our free enterprise system by encouraging honest and legal business practices—it doesn’t obliterate anything.

F.
Burdens Upon the Employee, Counsel and the Bench

The appeals panel’s construction of §181.932 creates such uncertainty that employees will be deterred from reporting suspected unlawful activity, thus undermining one of the goals of the legislation, which is to encourage these reports to management who then will intervene to see that state and federal laws and regulations are obeyed.  The intermediate court’s rulings force the individual employee to guess how the judiciary will grade the importance of the law or rule she cites, and it thereby discourages her from internal reporting altogther Cf., Speiser v. Randall, 357 U.S. 513, 526 (1958). 

The erstwhile whistleblower would not face this dilemma if she were able to consult a lawyer who could give her a reasonably confident prediction of how a court will rule on a claim arising from a given set of facts.  Such predictability of course is one of the functions of both the law and the profession. Karl N. Llewellyn, The Bramble Bush 12 (1960) (“What these officials do about disputes is, to my mind, the law itself.”); Oliver Wendell Holmes, “The Path of the Law” (1897) reprinted in Collected Legal Papers 173 (1952) (“The prophecies of what the courts will do in fact, and nothing more pretentious, are what I mean by the law.”).  But if a “public policy” requirement is superimposed onto §181.932, lawyers cannot give their clients, whether individual employees or corporate employers, the reasoned assurances they expect and need.  Few of us can give a confident “prophecy of what the courts will do in fact” after reading the following sequence of rulings:  In Hedglin this court twice rejected Vonch v. Carlson Cos. 439 N.W.2d 406 (Minn. App. 1989) by name; yet only four months later in Donahue, Judge Short cited Vonch with approval.  Compare 582 N.W.2d at 902-3 with 586 N.W.2d at 815.  We shall be forthright here:  these rulings in the lower courts foster cynicism in the bar and bewilderment in the public because they suggest they are based more on the personal ideologies of individual jurists than the intent of the legislature as ascertained by our state’s highest court.

The fact is that various panels of the Minnesota Appeals Court have held that certain reports of statutory violations do not implicate public policy while on similar facts other courts have held otherwise.  Here are three examples:

The holding by the intermediate court below collides with McGrath v. TCF Bank Savings, FSB, 509 N.W.2d 365 (Minn. 1994), modifying 502 N.W.2d 801 (Minn. App. 1993), where the employee alleged that he was fired in reprisal for complaining that he was denied overtime in violation of the federal FLSA. See also, Lara v. Thomas, 512 N.W.2d 777, 782 (Iowa 1994) (common law whistleblower claim recognized where employee was discharged for seeking unemployment compensation.) 

In Donahue, an appeals panel affirmed the dismissal of the retaliatory discharge suit of an employee who was fired for objecting that her employer’s deductions from her paycheck violated Minn. Stat. 181.79, subd. 1.  It held that her report involved nothing more than a “personal interest” that did “not raise public interest issues.” 586 N.W.2d at 815.  Three months earlier, the Iowa Supreme Court faced the exact same issue—whether an employee’s demand for reimbursement of insurance premiums deducted from his pay check violated a “well recognized and defined public policy,” which is the common law standard in that jurisdiction (it does not have whistleblower legislation like §181.932).  In Tullis v. Merrill, 584 N.W.2d 236, 239 (Iowa 1998), it stated: “We now hold that Iowa Code Chapter 91A [the wage payment collection law] plainly articulates a public policy prohibiting the firing of an employee in response to a demand for wages due under an agreement with the employer.”

A few years ago the intermediate court decided a whistleblower case which perhaps more than any other reveals how the true interests of the public are subverted by its gloss on the statute.  The case is Potter v. Odyssey Travel Agency, 

1997 WL 76384 (Minn. App. February 25, 1997) (A - 4-5).  Marilyn Potter, a fourteen year employee, was subpoenaed to testify at an arbitration hearing conducted pursuant to the Uniform Arbitration Act, Minn. Stat. Ch. 572.  She testified.  She told the truth.  She was fired five days later.  The appeals court shrugged, announced that “the public does not have an interest in a contract dispute” which was the subject of the arbitration, and affirmed the dismissal of her suit.  We will make only one comment about this ruling.  Does it really reflect the type of civil justice system we want in our state?  If the answer is yes, then we stand alone.  Compare  Fitzgerald v. Salsbury Chemical, Inc., 613 N.W.2d 275, 285-89 (Iowa 2000), where the state supreme court cites nine cases recognizing claims by employees who were discharged either for refusing to perjure themselves or for testifying truthfully against their employers, while holding that an employee who is fired after expressing an intent to testify truthfully in support of another employee in a threatened legal proceeding may bring a “public policy” retaliatory discharge claim against his ex-employer.  

Besides deterring employees from reporting, besides making our job as legal counselors difficult, the appeal’s panel’s interpretation of the statute burdens the judiciary.  In Hedglin, this court lamented that the municipal officials’ crusade to be vindicated there may have caused public service to suffer and was now “consuming judicial resources.”  582 N.W.2d at 901; cf., L.K. v. Gregg, 425 N.W.2d 813, 821 (Minn. 1988).  Recognizing that only rarely do “floodgate” arguments have merit, this court must see that if it reconstructs §181.932 as did the panel below, there will considerable litigation “consuming judicial resources” for many years over the exact contours of the “public interest.”   

IV. 
CONCLUSION

For the foregoing reasons, amicus respectfully requests the Minnesota Supreme Court reverse the appeals court, and hold that Minn. Stat. §181.932 does not require that the law or regulation cited by an employee to gain protection of the act necessarily implicates the “public interest.”
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� An early study describes them as follows: “Whistleblowers, we discovered, are conservative people devoted to their work and their organizations.  Those we studied had built their careers—whether as professionals, managers, or workers—by conforming to the requirements of bureaucratic life.  Most had been successful until they were asked to violate their own standards of workplace behavior.  Invariably, they believed that they were defending the true mission of their organization by resisting illicit practices and could not comprehend how their superiors could risk the good name of their company by producing defective products, the reputation of their hospital by abusing or neglecting patients, or the integrity of the agency by allowing their safety reports to be tampered with or distorted.” Myron Peretz Glazer and Penina Migdal Glazer, The Whistleblowers 5-6 (1989). 


� Amicus’ position here does not conflict with its argument in its brief dated March 29, 2001, in the companion case of Abraham v. County of Hennepin, Court File No. CX-00-835,  because a constitutional provision is at the center of that controversy.  It is this court’s particular function to interpret the constitution so that it retains continuity with the past but without  “inflexible rules” that cannot be modified “as the state of society changes.” Allen v. Pioneer Press Co., 41 N.W. 936, 938 (Minn. 1889)(Mitchell, J.), quoted with approval in Breimhorst v. Beckman, 35 N.W.2d 719, 735 (Minn. 1949).  These constitutional canons do not apply to construction of legislation of such recent vintage as §181.932.
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